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UNFAIR COMPETITION. 

*T*HE question of unfair competition has received no little at- 
•*■ tention from the courts as well as from Congress during 
recent years. The subject is a very comprehensive one and its 
consideration has given rise to the development of copyright 
laws, patent laws, anti-trust laws, trade-mark laws, etc. Con- 
gress even went "so far as to enact an act 1 which provided 
"that unfair methods of competition in commerce are hereby 
declared unlawful", and created a special court, the Federal 
Trade Commission, whose exclusive jurisdiction is the adjudi- 
cation of such cases. It is, of course, necessary that this arti- 
cle should be limited in its scope, and no discussion of the fed- 
eral statutes, of trade-marks, trade names, anti-trust legislation, 
copyright statutes, or patent statutes will be attempted. 2 If this 
article should throw any new light upon the doctrine of unfair 
competition under common law principles, it will have fulfilled 
its author's purpose. 

It is believed that the term "unfair competition" has a legal 
significance, and the courts should have no more difficulty in 
determining what constitutes unfair competition than what is a 
reasonable rate, or what is an unjust discrimination, or what is 
a trespass. 

There is a widespread impression, and it has been so held in 
some adjudicated cases, that in order to constitute unfair com- 
petition of such a nature as to be cognizable by the courts, there 
must be a likelihood of the public being deceived or misled. But 
such is not the correct principle. The interests of competitors 
in the same field must necessarily conflict, but each party is un- 
der an obligation, according to fundamental principles, to con- 

1 Federal Trade Commission Act, approved Sept. 26, 1914, Chap. 311, 
38 Stat, at L. 717, Comp. Stat. § 8836 <a), 4. <Fed. iStat. Anno., 2nd ed., p. 
575. 

* The subject of trade-marks, trade names, good will, trade secrets, 
«tc, is excellently treated in Nims, Unfair Competition and Trade- 
marks, by Mr. Harry D. Nims of the New York Bar. 
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duct his own business so as not unnecessarily or unfairly to in- 
jure that of another. The public is not necessarily concerned, 
except in so far as the public is deeply concerned in all business 
being conducted upon a high moral plane. 

No one can appropriate the "property" of another without 
his consent, and it matters not how subtle, how shrewd, or how 
ingenious the method of appropriation may be. Property is a 
thing of value, regardless of its physical nature. It may be of a 
tangible or of an intangible nature. What a man creates, how- 
ever, is his, regardless of whether it be a rude axe which he has 
made of a piece of stone, or a literary production. "Property 
is indeed, in some sense," says Sir James Mcintosh, "created by 
act of the public will, but it is one of those fundamental acts 
which constitute society. Theory proves it to be essential to 
the social state. . . . The property of individuals is estab- 
lished on a general principle, which seems coeval with society 
itself." 3 

A man's property is what he has created by his brain, by his 
labor, by his capital. The basis of property is not found in its 
outward expression or form, but in the recognition which civ- 
ilized society has given to that which the individual has created 
for his own. 

In the case of Hunt v. Cotton Exchange, 4 the United States 
Supreme Court held that information concerning certain market 
quotations which was obtained by the New York Cotton Ex- 
change constituted property, and was entitled to protection of 
the law against the appropriation of the information by others. 
To the same effect is the case of Board of Trade v. Christie, 5 in 
which case the court holds: 

"The plaintiff has the right to keep the work which it has 
done, or paid for doing, to itself. The fact that others 
might do a similar work, if they wished, does not author- 
ize them to steal the plaintiff's." 

In the case of National Telegraph News Company v. West- 
ern Union Telegraph Company, 6 cited with approval in the 

* Quoted by Mr. Justice Campbell in Dodge v. Woolsey, 18 How. 375. 

* 205 U. S. 322, 333. 5 198 U. S. 236, 250. 
' 119 Fed. 294. 
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case of Board of Trade v. Christie, supra, the United States 
Circuit Court of Appeals held: 

"Property, even as distinguished from property in intellec- 
tual production, is not, in its modern sense, confined to that 
which may be touched by the hand, or seen by the eye. 
What is called tangible property has come to be, in most 
great enterprises, but the embodiment, physically, of an 
underlying life — a life that, in its contribution to success, 
is immeasurably more effective than the mere physical em- 
bodiment. Such, for example, are properties built on fran- 
chises, on grants of government, on good will, or on trade 
names, and the like. It is needless to say, that to every in- 
gredient of property thus made up — the intangible as well 
as the tangible, that which is discernible to mind only, as 
well as that susceptible to physical touch — equity extends 
appropriate protection. Otherwise, courts of equity would 
be unequal to their supposed great purposes ; and every day, 
as business life grows more complicated, such inadequacy 
would be increasingly felt." 

In the case of F. W. Dodge Company v. Construction Com- 
pany, 7 the Supreme Court of Massachusetts granted an injunc- 
tion to protect the plaintiff against the appropriation of certain 
information collected by it, on the ground that the information 
constituted "property" in that it "represented expensive effort 
and valuable service". 

In an early New York case, Kiernan v. Manhattan Tele^ 
graph Company, 8 Judge Van Brunt said: 

"It would be an atrocious doctrine to hold that dispatches, the 
result of diligence and expenditure of one man, could with 
impunity be pilfered and published by another." 

In the case of Tompkins v. Halleck, 9 the plaintiff produced a 
theatrical play, and a rival sought to reproduce it, claiming that 
when the play was once produced, and not copyrighted, that it 
was open to such use as any one might see fit to make of it. Bu% 
the court held that there was a wide distinction between dedi- 
cating a production to the general use of the public, and dedi- 
cating it to the use of one's competitor to be used by that com- 

7 183 Mass. 66. " 50 How. Prac. 194. 

' 133 Mass. 32. 
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petitor as a financial asset; that the manner of reproduction — 
whether the play be committed to memory, be taken down in 
shorthand, or boldly copied — matters not. "In whatever mode 
the copy is obtained," says the court, "it is the use of it for rep- 
resentation which operates to deprive the author of his rights." 

In modern times when the subject of advertising is such an 
important one, the question often arises as to just how far one 
person can go in adopting and using his competitor's advertis- 
ing data and methods. Is it necessary for a merchant or man- 
ufacturer to copyright his catalogues and other advertising ma- 
terial in order to prevent it from being appropriated by his 
competitor? 

In the case of J. L. Mott Iron Works v. Clow, 10 the court 
held that a catalogue containing illustrations of washbowls, 
bathtubs, and the like, was not a proper subject of copyright 
and did not fall within the terms of the copyright statute, and 
that for that reason the catalogue could be copied by a competi- 
tor. It is to be noted, however, in this case that the manufac- 
turer endeavored to get out a statutory copyright upon his cata- 
logue, and the opinion does not suggest that the question of the 
common law principle of "unfair competition" was raised or 
considered. 

In the case of Hamilton v. Tubbs, 11 the United States Dis- 
trict Court for the Western District of Michigan held that, on 
authority of the case of J. L. Mott Iron Works v. Clow, supra, 
even though the defendant copied from the complainant's cata- 
logue cuts and articles which it might sell as well as the com- 
plainant, yet that the defendant committed no offense of which 
the court could take cognizance. It is to be noted that this case 
never went beyond the District Court, and that it was decided 
in 1908. 

In the case of Farmers Handy Wagon Company v. Beaver 
Silo & Box Manufacturing Company, 12 decided by the United 
States Circuit Court of Appeals for the Seventh Judicial Circuit 
on April 18, 1916, Judge Kohlsatt, delivering the opinion of the 



88 Fed. 316. u 216 Fed. 401. 

236 Fed. 731. 
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court, lays down a doctrine at variance with that enunciated in 
Mott Iron Works v. Clow, and Hamilton v. Tubbs, supra, and 
restrains the defendant from copying the complainant's trade 
literature. Judge Kohlsaat says : 

"With regard to the charge of unfair competition, the record 
is replete with the most bold and open appropriation of ap- 
pellant's trade literature by appellee. Whole clauses are 
taken, practically adopting appellant's literature in its state- 
ments, prospectuses and catalogues." 

In the case of Edward Hiker Map Company v. United States 
Map Company, 13 the court held that "nothing less than conduct 
tending to pass off one man's business or merchandise as that of 
another will constitute unfair competition." This principle, 
however, seems to be utterly at variance with a line of well con- 
sidered English cases, — Lewis v. Fullerton, 14 Kelley v. Mor- 
ris, 15 Morison v. Moat. 16 

This brings us down to a most interesting discussion of the 
subject of unfair competition found in the recent case of Inter- 
national News Service v. Associated Press. 17 One of the main 
objects of the suit was to prevent the International News Serv- 
ice from copying news from the Associated Press bulletin 
boards and from selling the papers of the International News 
Service containing this news to the defendant's customers. 

The case was decided favorably to the Associated Press by 
the United States Circuit Court of Appeals for the Second Dis- 
trict, 18 with a dissenting opinion by Judge Ward. Judge 
Hough, delivering the opinion of the majority of the court, says : 

"If defendant takes what some one else owns, and sells it as 
of right, in rivalry with the owner, such competition is 
more than unfair; it is patently unlawful and the wider 
term comprises the narrower. But, laying aside the right 
of property as the ultimate foundation of suit, the business 
method of selling, in competition with plaintiff and its 
members, something falsely represented as gathered by 
defendant otherwise than from bulletins and early editions, 

" 191 Fed. 618. " 2 Beavan 6. 

" 1 Eq. Cas. L. R. 696. " 9 Hare 241 r 

" 248 U. S. 215, 2 A. L. R. 293. a 157 C. C. A. 436, 245 Fed. 244. 
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is unfair, because it is parasitic and untrue. It is immoral, 
and that is usually unfair to some one. * * * * 

"To commercially distribute news not gathered by the sender 
is under the facts shown here an invasion of property 
rjghts; to send it out as one's own labor is marked by that 
dolus which is fraud, and that is the basis of the doctrine 
of unfair competition in its wide sense. 

"Since (to summarize the matter) any bodily taking for sale 
of plaintiff's news, without other labor than the perception 
thereof, before the reasonable reward of industry is se- 
cured as above indicated, is an unlawful invasion of prop- 
erty rights, and any sale thereof in competition with plain- 
tiff under pretense of individual gathering thereof is a tort 
of the nature of unfair competition, the plaintiff's motion 
for injunction should have been granted substantially as 
made." 

The case then went up to the Supreme Court of the United 
States, where the court "split three ways". Mr. Justice Holmes 
stated that in his opinion when news was published in the news- 
papers and put on the bulletin boards, and not copyrighted, that 
there was no longer any property right "in the combination or 
in the thoughts or facts that the words express". He concurs 
in the conclusion arrived at by the majority of the court, but 
denies that the Associated Press had any property rights what- 
soever in the news after same had been made public by publi- 
cation either in the newspaper or on the bulletin board, and 
bases his reason solely upon the ground that the International 
News Service does not give the Associated Press credit for the 
news, but impliedly represents it as its own. "I think," says Mr. 
Justice Holmes, "that * * * the defendant should be en- 
joined from publishing news obtained from the Associated 
Press for hours after publication by the plaintiff unless 

it gives express credit to the Associated Press." Mr. Justice 
McKenna concurs in Mr. Justice Holmes' opinion. 

Mr. Justice Brandeis, in a dissenting opinion, maintains that 
the fact that a product of the mind has cost its producer money 
and labor, and has a value for which others are willing to pay, 
is not sufficient to insure to it the legal attributes of property; 
that, in addition, such creations, in order to be recognized as 
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property by the common law, must be literary, dramatic, musical, 
or of some other artistic nature. In which cases, the aid of the 
copyright statute may be invoked also. Mr. Justice Brandeis 
admits that "to appropriate and use for profit knowledge and 
ideas produced by other men, without making compensation or 
even acknowledgment, may be inconsistent with a finer sense of 
propriety", but, with certain exceptions, as, for instance, liter- 
ary or artistic productions, or where trade secrets are protected 
by contract, "the law has heretofore sanctioned the practice". 

The briefs filed by the eminent counsel 19 for the Associated 
Press deal with every phase of news as a business commodity 
constituting property; with the power of equity to protect in- 
tangible property; with the effect of the publication in the light 
of the intent accompanying it; and with many other phases of 
the question at issue. Judge Grosscup filed a separate brief, 
which is not in the nature of a compilation of authorities, but 
is a masterful philosophical treatise upon the subject with 
marked originality and literary merit. 

Mr. Justice Pitney, who delivered the opinion of the major- 
ity of the court, by no manner of means adopts the briefs of 
counsel. On the contrary, he cuts away much of the argument 
set forth as being irrelevant or unnecessary. 

"We need spend no time, however," says Mr. Justice Pitney, 
"upon the general question of property in news matter at 
common law, or the application of the copyright act, since 
it seems to us the case must turn upon the question of un- 
fair competition in business. And, in our opinion, this 
does not depend upon any general right of property analo- 
gous to the common-law right of the proprietor of an un- 
published work to prevent its publication without his con- 
sent; nor is it foreclosed by showing that the benefits of 
the copyright act have been waived. We are dealing here, 
not with restrictions upon publication, but with the very 
facilities and processes of publication. * * * The 
parties are competitors in this field; and, on fundamental 
principles, applicable here as elsewhere, when the rights or 
privileges of the one are liable to conflict with those of the 

" Messrs. Frederick W. Lehmann, Frederic B. Jennings, Winfred T. 
Denison and Peter S. Grosscup. 
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other, each party is under a duty to conduct its own busi- 
ness so as not unnecessarily or unfairly to injure that of 
the other. 

"Obviously, the question of what is unfair competition in 
business must be determined with particular reference to 
the character and circumstances of the business. The ques- 
tion here is not so much the rights of either party as 
against the public, but their rights as between themselves. 
See Morison v. Moat, 9 Hare 241, 258. And although we 
may and do assume that neither party has any remaining 
property interest as against the public in uncopyrighted 
news matter after the moment of its first publication, it by 
no means follows that there is no remaining property in- 
terest in it as between themselves. For, to both of them 
alike, news matter, however little susceptible of ownership 
or dominion in the absolute sense, is stock in trade, to be 
gathered at the cost of enterprise, organization, skill, la- 
bor and money, and to be distributed and sold to those 
who will pay money for it, as for any other merchandise." 

Mr. Justice Pitney's opinion would seem to put to rest and 
to a deserved death the principle that in order to substitute such 
unfair competition as to justify the intervention of the courts, 
there must be some element of probable public deception, or 
some conduct tending to pass off one man's business or mer- 
chandise as that of another. In discussing some of the argu- 
ments and authorities advanced by counsel for the International 
News Service, Mr. Justice Pitney says: 

"The fault in reasoning lies in applying as a test the right 
of the complainant as against the public, instead of con- 
sidering the rights of the complainant and the defendant, 
competitors in business, as between themselves." 

This decision of Mr. Justice Pitney is a decided contribution 
to the growth of equity jurisprudence. It is eminently just and 
fair. If the opinions of Mr. Justice Brandeis and Mr. Justice 
Holmes be more consonant with previous authority, certainly 
Mr. Justice Pitney's decision accords better with fundamental 
laws of fair dealing and honest principle. "It is the great merit 
of the Common Law," says Chief Justice Shaw, quoted in the 
address of Judge Colt before the American Bar Association in 
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1903, "that it is founded upon a comparatively few broad gen- 
eral principles of justice, fitness and expediency, * * * gen- 
erally comprehensive enough to adapt themselves to new insti- 
tutions and conditions of society, new modes of commerce, new 
usages and practices as the progress of society in the advance- 
ment of civilization may require." 

R. W. Carrington. 
Richmond, Va. 



